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STATEMENT OF THE CASE 

I. Statement of Facts. 

This is a medical professional liability cause of action brought under the Medical 

Professional Liability Act ("MPLA"). 1 In 2018, Ms. Rita Tanner ("Ms. Tanner" or "Petitioner") 

was diagnosed with atrial fibrillation, complicated by a left atrial appendage.2 Because of her high 

fall risk, she was unable to be treated with anticoagulants for this condition.3 Ms. Tanner was 

referred to Dr. Bryan Raybuck ("Dr. Raybuck" or "Respondent") for implantation of a Watchman 

Left Atrial Appendage Closure Device ("Watchman device"), as an alternative method to 

anticoagulants to treat her atrial fibrillation. 4 The Watchman device is designed to prevent harmful 

clots that form in the left atrial appendage of the heart from migrating into the blood stream, 

potentially causing a stroke.5 

The Watchman device is manufactured by the medical device company, Boston 

Scientific.6 In order to learn how to implant the Watchman device, a physician must undergo 

specialized in-house training provided by Boston Scientific.7 Additionally, the physician must be 

affiliated with an approved hospital that, in conjunction with the physician, will agree to meet 

1 App. 13 - 25. Ms. Tanner's medical records were attached as exhibits to the Motion to Dismiss 
of Defendant Dr. Bryan Raybuck. See App. 51 - 86. In setting forth this Statement of Facts, Respondent 
is providing only an overview of the medical record necessary to understanding the allegations at issue, 
rather than an exhaustive recitation of the entire course of care. 

2 App. 30, 56 - 57. 

3 Id. 

4 Id. at 68 - 77. 

5 Id. 

6 App. 48, 113. See, e.g., https://www.watchman.com/en-us-hcp/implant-center-locator.html. 

7 Id. 
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specialized criteria in order to even be permitted to offer this service to patients.8 Dr. Raybuck has 

completed this training and has been granted privileges at Ruby Memorial Hospital to perform this 

operation in cooperation with Boston Scientific. 

On April 16, 2018, Ms. Tanner gave her written consent to undergo the procedure.9 

Ms. Tanner presented to Ruby Memorial Hospital on April 19, 2018, for the implantation of the 

Watchman device by Dr. Raybuck. 10 While Dr. Raybuck was positioning the device at the left 

atrial appendage, "the device came free from the delivery cable and embolized into the left 

ventricle." 11 Dr. Raybuck immediately contacted cardiac surgery for a sternotomy and removal of 

the device, which was accomplished without further complication. 12 

II. Procedural History. 

Petitioners served Dr. Raybuck with a notice of claim dated April 17, 2020. 13 The 

notice of claim indicated that Petitioners had not had sufficient time to produce a screening 

certificate of merit at that time but would produce one within sixty (60) days. 14 On May 18, 2020, 

Petitioners filed a complaint in the Circuit Court of Monongalia County without serving Dr. 

Raybuck with a screening certificate of merit. 15 

8 Id. These facts were communicated to Petitioners' counsel in correspondence dated June 22, 
2020. See App. 46 - 86. 

9 App. 79 - 80. One of the risks of the procedure expressly disclosed to Ms. Tanner was "device 
migration." Id. 

10 App. 30. 
11 App. at 85 - 87. 

12 Id. 

13 Supplemental App. 2, ,r 4. 

14 Id. 

15 Id. at ,r 5; see also, Certified Docket for Case No. 20-C-136 at App. 170. Petitioners did not 
serve Dr. Raybuck with a copy of the complaint until September 17, 2020, when his counsel accepted 
service on his behalf. Supplemental App. 2, ,r 5. West Virginia University Board of Governors was never 
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On June 9, 2020, Petitioners' counsel served a screening certificate of merit 

authored by Dr. Emil Hayek on counsel for Respondent. 16 On June 10, 2020, counsel for 

Respondent corresponded with Petitioners' counsel to object to the defective screening certificate 

of merit, pursuant to the instructions of Hinchman v. Gillette. 17 Respondent specifically advised 

Petitioners that the screening certificate of merit authored by Dr. Hayek was legally deficient 

because he did not possess the requisite education, training, or experience in performing the 

implantation of a Watchman device in order to state an opinion on the standard of care. 18 

Counsel for Respondent spoke with Petitioners' counsel at length via telephone on 

June 19, 2020, to expound upon Dr. Hayek's lack of qualifications and the factual inaccuracies of 

certain statements in the screening certificate of merit. 19 This conversation and Respondent's 

objections to Dr. Hayek's qualifications and his factually inaccurate statements were memorialized 

at length in correspondence dated June 22, 2020.20 Respondent objected to the fact that Dr. Hayek 

had never undergone training on how to perform the Watchman operation, was not affiliated with 

a hospital authorized to perform this operation, and had, thus, never performed the operation 

himself. 21 Petitioners have confirmed that "Dr. Hayek does not perform the watchman laac 

procedures ... "22 Despite Respondent's objections, provided to Petitioners in writing consistent 

served with a copy of the complaint, and West Virginia University Hospitals, Inc. was voluntarily dismissed 
pursuant to the Stipulation of Voluntary Dismissal. Id. at footnote 1. 

16 Supplemental App. at 2, ,r 6; see Screening Certificate of Merit at App. 42 - 43. 
17 217 W. Va. 378, 618 S.E.2d 387 (2005); see Supplemental App. at 2, 17; Correspondence dated 

June 10, 2020 at App. 44 - 45. 

1s Id. 

19 App. at 46 - 86. 

20 Id. 

21 Id. 

22 Petitioners' Brief at 8. 
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with the instructions of Hinchman v. Gillette, Petitioners have not produced a screening certificate 

of merit beyond the one authored by Dr. Hayek. 

On October 9, 2020, Respondent filed the Motion to Dismiss of Dr. Bryan B. 

Raybuck. 23 On December 2, 2020, Petitioners filed Plaintiffs' Response in Opposition to 

Defendant Dr. Bryan Raybuck's Motion to Dismiss.24 On December 3, 2020, Respondent filed his 

Reply in Support of Motion to Dismiss of Defendant Dr. Bryan Raybuck.25 These pleadings were 

duly noticed for hearing on December 4, 2020, at which time the Circuit Court heard oral argument 

from counsel for both of the parties.26 

On December 15, 2020, the Circuit Court entered its Order Granting Motion to 

Dismiss of Defendant Dr. Bryan Raybuck. 27 In reaching its decision, the Circuit Court concluded 

that Dr. Hayek did not possess the "experience and/or training in diagnosing or treating injuries or 

conditions similar to those of the patient" as required by West Virginia Code§ 55-7B-7(a)(6).28 

The Circuit Court concluded that Petitioners' complaint was not saved from the requirement of a 

screening certificate of merit under West Virginia Code § 55-7B-6(c) or by characterizing the 

claim as one arising under res ipsa loquitur.29 Applying the clear language of the MPLA and this 

Court's prior jurisprudence, the Circuit Court concluded that Petitioners failed to comply with the 

mandatory requirements of the MPLA prior to the expiration of the statute of limitations, thereby 

23 App. at 26 - 86. 
24 App. at 87 - 108. 
25 App. at 109- 118. 
26 App. at 170; Transcript at App. 119 - 143. 
27 Supplemental App. at 1 - 12. 

2s Id. 

29 Id. 
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depriving the Court of subject matter jurisdiction over their claims. 30 Therefore, the Court 

dismissed Petitioners' complaint with prejudice,31 and this appeal followed. 

SUMMARY OF ARGUMENT 

The Circuit Court correctly applied the clear and unambiguous language of the 

MPLA to find that Petitioners failed to fulfill their obligation to provide a rule-compliant screening 

certificate of merit prior to filing their complaint and prior to the expiration of the statute of 

limitations. Because Petitioners failed to meet the mandatory MPLA pre-suit requirements, the 

Circuit Court lacked subject matter jurisdiction over their complaint and appropriately determined 

that it must be dismissed with prejudice. 

Petitioners' first assignment of error fails as a matter of law. Petitioners did not 

serve Dr. Raybuck with a screening certificate of merit prior to initiating this civil action in the 

Circuit Court of Monongalia County. The MPLA clearly states that no person may file a medical 

professional liability action without serving each healthcare provider with a notice of claim and 

screening certificate of merit first. 32 This Court reaffirmed that the requirement of a notice of 

claim and screening certificate of merit are jurisdictional, and that the failure to provide these 

documents prior to suit deprives the trial court of subject matter jurisdiction over any medical 

professional liability claim.33 Thus, on these undisputed facts, the Circuit Court correctly applied 

the law to conclude Petitioners' complaint failed to state a claim upon which relief may be granted. 

30 Id. 

31 Id. 

32 W. Va. Code§ 55-7B-6. 
33 Syl. Pt. 1, State ex rel. PrimeCare Medical of West Virginia, Inc. v. Faircloth, 242 W. Va. 335, 

835 S.E.2d 579 (2019). 
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Petitioners' first assignment of error also fails because the screening certificate of 

merit authored by Dr. Hayek - produced after the complaint was filed - did not meet the 

requirements of the MPLA because Dr. Hayek does not have training or experience in treating 

patients such as Ms. Tanner, who require the implantation of a Watchman device. Dr. Hayek has 

not undergone the necessary training provided by Boston Scientific to learn how to implant the 

Watchman device. He is not affiliated with a hospital which is authorized by Boston Scientific to 

perform the procedure. And, as expressly admitted by Petitioners, Dr. Hayek has never operated 

to implant the Watchman device. 

Petitioners' allegations focus on whether Dr. Raybuck complied with the standard 

of care while operating to implant a Watchman device for Ms. Tanner. Because Dr. Hayek has 

never been trained or authorized by Boston Scientific to perform this operation, the Circuit Court 

correctly exercised its inherent discretion to conclude that he did not meet the qualifications to 

author a screening certificate of merit under West Virginia Code§ 55-7B-7(a)(6). This was not 

an .abuse of the Court's discretion. The statute oflimitations for Petitioners' claim expired- at the 

latest- on August 9, 2020. At the time that the Court heard Respondent's arguments for dismissal, 

Petitioners had not produced a rule-compliant screening certificate of merit, and the Circuit Court 

correctly ruled that Petitioners' claim was both defective under the MPLA and time-barred. 

With their second assignment of error, Petitioners have manufactured a "clearly 

frivolous standard of proof," which does not exist in the MPLA language or this Court's 

jurisprudence, and have argued that the Circuit Court erred by failing to apply this standard to 

judge the sufficiency of their pre-suit pleadings. Stated simply, this standard does not exist and, 

because it does not exist, it was not an error for the Circuit Court to fail to apply it. 
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Moreover, Petitioners' argument fails to acknowledge their own disregard of the 

mandatory requirements of the MPLA. Not only did Petitioners disregard the express language 

requiring a screening certificate of merit prior to the filing of suit, Petitioners made the conscious 

decision to disregard Respondent's Hinchman objections to the screening certificate of merit, 

which were expressed in two separate letters and one phone call. Despite having the opportunity 

to correct their error, Petitioners decided to make a stand on the screening certificate of merit 

authored by Dr. Hayek, who has not actually trained to perform the Watchman operation. 

Petitioners have not demonstrated good faith in fulfilling the requirements of the MPLA, and this 

underscores the appropriateness of the Circuit Court's decision. 

Finally, the Circuit Court correctly concluded that the doctrine of res ipsa loquitur 

did not save Petitioners' claim from their failure to provide a pre-suit screening certificate of merit. 

Dr. Raybuck has steadfastly maintained that the device did not deploy because of negligent 

surgical technique but, rather, due to a defect in the device itself. The Circuit Court correctly 

interpreted Farley v. Meadow to preclude a claim of res ipsa loquitur in a medical professional 

liability action where device failure was an alternative explanation for the alleged injury. Because 

Petitioners' complaint did not state a cognizable theory of liability under res ipsa loquitur, this 

characterization of their claim did not save Petitioners from failing to provide a pre-suit screening 

certificate of merit. 

Petitioners have asserted three assignments of error- all of which are without merit. 

The Circuit Court correctly applied the well-settled law to the allegations of Petitioners' complaint 

to conclude that it lacked subject matter jurisdiction over their claim. Respondent respectfully 

requests that this Court reject Petitioners' misplaced assignments of error in favor of affirming the 

trial court's decision below. 
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STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Oral argument is not necessary in this action where the facts and legal arguments 

are thoroughly presented in the parties' briefs and the record on appeal. The Circuit Court applied 

well-settled law to determine that Petitioners' complaint failed to state a claim upon which relief 

may be granted. There is no novel issue of law to be decided, there was no abuse of discretion, 

and the Circuit Court's opinion should be affirmed. 

STANDARD OF REVIEW 

Respondent does not dispute that a de novo standard of review is to be applied in 

reviewing a trial court order granting a motion to dismiss. 34 However, with respect to the 

qualifications of Dr. Hayek to author a rule-compliant screening certificate of merit, this decision 

must be viewed under an abuse of discretion standard. This Court has made clear, regarding the 

competency of expert witnesses in a professional medical liability action: 

[ w ]hether a witness is qualified to state an opinion is a matter which 
rests within the discretion of the trial court and its ruling on that 
point will not ordinary be disturbed unless it clearly appears that 
its discretion has been abused.35 

The Circuit Court appropriately exercised its discretion and applied the 

unambiguous statutory language and well-settled case law to conclude that Dr. Hayek did not meet 

the minimal qualifications to offer a credible opinion on the operation at issue. The Circuit Court's 

decision does not constitute an abuse of discretion, and Petitioners' appeal should be dismissed in 

favor of affirming the court's decision below. 

34 Sy!. Pt. 2, State ex rel. McGraw v. Scott Runyan Pontiac-Buick, Inc., 194 W. Va. 77,461 S.E.2d 
516(1995). 

35 Syl. Pt. 3, Fortney v. Al-Hajj, MD., 188 W. Va. 588, 425 S.E.2d 264 (1992) (internal citations 
omitted, emphasis added). 
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ARGUMENT 

I. The Circuit Court correctly concluded that Petitioners failed to provide a rule
compliant screening certificate of merit prior to filing suit and/or the running of the 
statute of limitations, and dismissal under Rule 12(b)(6) was both appropriate and 
mandatory. 

Petitioners did not provide Dr. Raybuck with a screening certificate of merit prior 

to filing their complaint in the Circuit Court of Monongalia County.36 Pursuant to this Court's 

decision in State ex rel. PrimeCare Medical of West Virginia, Inc. v. Faircloth, 37 this deliberate 

disregard of the mandatory MPLA requirements deprived the Circuit Court of subject matter 

jurisdiction over Petitioners' cause of action. Even when Petitioners belatedly produced the 

"Certificate of Merit" authored by Dr. Hayek after the filing of their complaint, this document was 

clearly defective, and Petitioners did not rectify this deficiency prior to the expiration of the statute 

of limitations, despite express notice of the deficiencies from Respondent. To date, Petitioners 

have not produced a screening certificate of merit authored by a physician who actually performs 

the complex operation at issue, which requires specialized training provided only by the 

manufacturer of the Watchman implant. Because Petitioners deliberately failed to follow the clear 

language of the MPLA with regard to its pre-suit notice requirements, the Circuit Court properly 

dismissed their complaint under Rule 12(b )( 6) of the West Virginia Rules of Civil Procedure for 

failure to state a claim upon which relief may be granted. 

36 Supplemental App. at 2, ,r 5; Certified Docket for Case No. 20-C-136 at App. 170. 
37 242 W. Va. 335,835 S.E.2d 579 (2019). 
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a. Petitioners did not provide Dr. Raybuck with a screening certificate of merit 
prior to filing their complaint, and the Circuit Court correctly determined that 
it lacked subject matter jurisdiction over their claim. 

Petitioners provided Dr. Raybuck with a notice of claim on April 17, 2020, which 

did not include a screening certificate of merit.38 Petitioners filed their complaint in the Circuit 

Court of Monongalia County on May 18, 2020.=: It is undisputed that Petitioners did not provide 

any screening certificate of merit to Dr. Raybuck prior to the filing of their complaint. 

In State ex rel. PrimeCare Medical of West Virginia, Inc. v. Faircloth, this Court 

again considered the MPLA' s pre-suit pleading requirements regarding service of a notice of claim 

and screening certificate of merit prior to the filing of a medical malpractice complaint. State ex 

rel. PrimeCare involved the suicide of an inmate on December 8, 2015, while he was incarcerated 

at the Eastern Regional Jail and Corrections Facility.40 On December 7, 2017, the inmate' s Estate 

sued the Regional Jail Authority and one of its correctional officers, alleging that the inmate was 

able to commit suicide because the officer failed to conduct one or more safety checks on the 

inmate.41 On May I, 2018, the Estate filed an amended complaint, adding PrimeCare Medical of 

West Virginia ("PrimeCare") as a defendant, alleging that it provided medical screening and 

monitoring of inmates in concert with the Regional Jail Authority.42 It was undisputed that the 

Estate did not provide PrimeCare with a notice of claim or a screening certificate of merit prior to 

the filing of the complaint.43 The Estate argued that its theory of liability was well established and 

38 Supplemental App. at 2, ~ 4. Petitioners represented that a screening certificate of merit would 
be forthcoming within sixty (60) days of the notice of claim. Id. 

39 Supplemental App. at 2, ~ 5; Certified Docket for Case No. 20-C-136 at App. 170. 
40 State ex rel. PrimeCare, 242 W. Va. at 339. 

41 Id. 

42 Id. 

43 Id. at 339 - 40. 



that it was not, therefore, required to provide a screening certificate of merit prior to filing a 

complaint against PrimeCare.44 

This Court took up the case on a petition for writ of prohibition filed by PrimeCare 

after the trial court denied its motion to dismiss. In reaching its conclusions, this Court offered 

clear and unambiguous direction to litigants seeking to assert a claim under the MPLA: 

2. The pre-suit notice requirements contained in the West 
Virginia Medical Professional Liability Act are jurisdictional, and 
failure to provide such notice deprives a circuit court of subject 
matter jurisdiction. 

*** 

4. Pursuant to W. Va. Code § 55-7B-6(a) and (b) [2003], !!.Q 
person may file a medical professional liability action against 
any healthcare provider unless, at least thirty days prior to the 
filing of the action, he or she has served, by certified mail, return 
receipt requested, a notice of claim on each health care provider 
the claimant will join in the litigation. 

5. A circuit court has no authority to suspend the West 
Virginia Medical Professional Liability Act's pre-suit notice 
requirements and allow claimant to serve notice after the 
claimant has filed suit. To do so would amount to a judicial repeal 
of W. Va. Code§ 55-7B-6 [2003].45 

West Virginia Code§ 55-7B-6(b) makes clear that a notice of claim is not complete 

without a screening certificate of merit.46 Where litigants, such as Petitioners in this case, file a 

complaint asserting medical professional liability claims without providing a mandatory screening 

44 Petitioners in this case have argued at times in the alternative that their theory of liability does 
not require a screening certificate of merit. App. 17, ,r 21. The Circuit Court correctly rejected Petitioners' 
theory on the basis that a jury would require expert testimony in order to understand how a Watchman 
operation is performed in order to judge whether a deviation did occur. App. 6 - 7, ,r,r 14 - 17. 

45 242 W. Va. at Syl. Pts. 2, 4, 5 (emphasis added). 
46 242 W. Va. at 343 - 44, "This notice of claim shall include a statement of the theory or theories 

of liability upon which a cause of action may be based, and a list of all health care providers and health care 
facilities to whom notices of claim are being sent, and it is to be joined by 'a screening certificate of 
merit." (internal citations omitted; emphasis added). 
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certificate of merit, they deprive the trial court of subject matter jurisdiction to hear their 

allegations. The West Virginia Legislature and this Court have made it expressly clear that a notice 

of claim and screening certificate of merit must be produced before a complaint may be filed. 

Petitioners disregarded this clear requirement,47 and the Circuit Court appropriately followed the 

law and this Court's express instructions to dismiss their complaint for Jack of subject matter 

jurisdiction. Petitioners' asserted legal error is entirely misplaced, and their request for reversal of 

the trial court's decision must be rejected. 

b. Petitioners' screening certificate of merit does not meet the criteria of West 
Virginia Code § 55-7B-7(a)(6) because Dr. Hayek has never been trained or 
educated on how to perform the highly specialized Watchman operation and 
cannot offer an expert opinion as to how it should be properly performed. 

The Circuit Court correctly concluded that Dr. Hayek does not possess the 

"experience and/or training" necessary to offer a screening certificate of merit opinion on the 

Watchman operation performed by Dr. Raybuck. It is axiomatic that, in order to offer an opinion 

as to whether an operation was done within the standard of care, the opining expert must know 

how to perform the operation. Dr. Hayek has never been trained how to implant a Watchman 

device.48 By Petitioners' own admission, Dr. Hayek has never participated in an operation to 

implant the Watchman device.49 Thus, the Circuit Court correctly concluded Petitioners failed to 

provide a rule-compliant screening certificate of merit prior to the expiration of the statute of 

limitations. 

47 Petitioners' reference to this Court's Administrative Order concerning the Resumption of 
Operations as a justification for their decision to file their complaint on May 18, 2020, prior to providing a 
certificate of merit, is a red herring. While this Court's Administrative Order did toll the statute of 
limitations for a limited period of time due to the novel Covid-19 crisis, this Court did not abrogate the 
requirements of the West Virginia Code or, more specifically, the MPLA pre-suit pleading requirements, 
all of which remained in full force and effect. 

48 App.48, 113. 
49 Petitioners' Brief at 8. 
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West Virginia Code § 55-7B-7(a)(6)50 provides that, "[a] proposed expert witness 

may only be found competent to testify if the foundation for his or her testimony is first laid 

establishing that . . . (6) the expert is engaged or qualified in a medical field in which the 

practitioner has experience and/or training in diagnosing or treating injuries or conditions similar 

to those of the patient." In applying this code section to Dr. Hayek's certificate of merit, the 

question before the Circuit Court was whether Dr. Hayek had experience and/or training in treating 

patients with atrial fibrillation, for whom anticoagulants are contraindicated, with the implantation 

of a Watchman device. 

West Virginia Code § 55-7B-7(a) provides that, in order to establish the standard 

of care in a medical malpractic;e action, the putative expert witness must possess specialized 

knowledge and expertise on the issue presented. "[T]o qualify a witness as an expert on that 

standard of care, the party offering the witness must establish that the witness has more than a 

casual familiarity with the standard of care and treatment .. . "51 Accordingly, "[a] medical 

witness may acquire sufficient knowledge to qualify as an expert through practical experience, 

recent formal training and study or a combination of these factors."52 This Court has stated that 

it is well settled that "knowledge gained only in the context of litigation does not meet the threshold 

requirement of competency under the same or similar circumstances."53 

50 West Virginia Code§ 55-7B-6(b) sets the standards a provider must meet in order to author a 
rule-compliant certificate of merit and expressly incorporates West Virginia Code§ 55-7B-7(a)(6). 

51 Gilman v. Choi, 185 W. Va. 177,181,406 S.E.2d 200,204 (overruled on other grounds,Mayhorn 
v. Logan Med. Found., 193 W. Va. 42,454 S.E.2d 87 (1994) (quoting, Greene v. Thomas, 662 P.2d 491, 
493 (Colo. Ct. App. 1982)) (emphasis added). 

52 Jd. ( emphasis added). 
53 Hicks v. Chevy, 178 W. Va. 118,121,358 S.E.2d 202,204 (1987). 
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Petitioners have conceded that Dr. Hayek has never been trained on how to 

surgically implant a Watchman device, has never actually implanted a Watchman device, and is 

not affiliated with a hospital authorized to perform such a procedure. 54 Boston Scientific is the 

manufacturer of the Watchman device at issue and has developed a specialized methodology by 

which this device must be placed. 55 In order for a physician to implant a Watchman device in a 

patient, that physician must first undergo specific training administered only by Boston 

Scientific.56 The physician must learn how to use Boston Scientific's equipment in order to deploy 

the device.57 Moreover, that physician and the facility at which he or she practices must meet 

certain criteria before they are authorized to perform the operation.58 Stated another way, the only 

way a physician can implant a Watchman device is to complete the training offered by Boston 

Scientific and use that company's methodology and equipment in order to implant the device. 

A physician, such as Dr. Hayek, (1) will not have the knowledge or training on how 

to perform the operation; (2) will not have the equipment necessary to perform the operation; and 

(3) would commit billing fraud if he attempted this operation without the necessary certification. 

Under these circumstances and Petitioners' own admissions, the only conclusion the Circuit Court 

could appropriately draw was that Dr. Hayek did not have the requisite experience or training in 

the procedure at issue to offer a screening opinion. 

54 App. 48, 113, Petitioners' Brief at 8. 
55 Id.; see also, https://www.watchman.com/en-us-hep/implant-center-locator.html. 

56 Id. 

51 Id. 

58 See e.g., Dr. Raybuck's note at App. 68 - 77, which outlines the extensive data which must be 
collected in considering a patient for this procedure. 
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Petitioners repeatedly reference this Court's decision in Walker v. Sharma, 59 as an 

end-run around the statutory language of West Virginia Code § 55-7B-7(a)(6) to excuse 

Dr. Hayek's lack of education, training, or study on the Watchman operation. To be clear, the 

Walker v. Sharma decision does not stand for the principle that a screening expert can offer an 

opinion pertaining to an operation on which he or she has never trained or been educated. Rather, 

this decision was decided mainly on the distinction between a national standard of care and the 

abrogated locality rule, as demonstrated by the Court's analysis in the following excerpt of the 

decision: 

Dr. Lewis never testified that he was not familiar with the standard 
of care applicable to the use of the Bard instrument set. What Dr. 
Lewis testified to was that he was not familiar with the specific 
methods used for dilation of urethral strictures at hospitals outside 
those in which he worked. This is a critical distinction. Because 
there were multiple methods of passing a catheter into the bladder, 
the fact that Dr. Lewis could not definitively identify which 
particular method the Huntington hospitals employed (assuming 
there is just one method that is uniformly employed in all of the 
Huntington hospitals), this lack of information has no bearing on 
whether Dr. Lewis had been trained to employ methods other than 
that which he used to perform a urethral dilation procedure or 
whether he had the necessary education, training, or expertise from 
which to identify the applicable standard of care that would pertain 
to the use of the Bard instrument set. 60 

In fact, the Sharma Court foreshadowed the trial court's decision in this matter with 

its analysis in footnote 11 of the decision: 

The pleadings in this case framed the instant case in terms of the 
standard of care not being met for an attempted urethral dilation 

59 221 W. Va. 559, 655 S.E.2d 775 (2007). 
60 221 W. Va. at 567 (internal citations and emphasis omitted; italics emphasis added). Dr. Lewis's 

specific testimony was "that he was not familiar with the methods employed for the dilation of urethral 
strictures at the hospitals in Huntington, West Virginia or at Duke University or at other hospitals where he 
does not practice." Id. at 563. On direct examination at trial, Dr. Lewis testified that he was "familiar with 
the standard of care required by a urologist through his training and research in the dilation of urethral 
strictures using the Bard instrument system." Id. 
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procedure and the failure to employ appropriate surgical techniques. 
As a practicing urologist who had performed numerous urethral 
dilation procedures, the record demonstrates that Dr. Lewis had the 
requisite knowledge of the standard of care applicable to such 
procedures. Had this case been framed as the failure to properly 
employ the Bard instrument set while performing a urethral 
dilation, the result in this case might be different. See Wright, 
593 S.E.2d at 313 (discussing how pleadings shaped medical 
malpractice case in terms of standards of care applicable to 
laparoscopic surgery in general as opposed to limiting issue of 
malpractice to specific removal of urachral cyst with stapler).61 

In the Sharma case, the Court noted there were "several approved methods" to 

accomplish the urethral dilation procedure, in addition to the Bard methodology utilized by the 

doctor whose care was at issue.62 However, that is not the case here. The Watchman system is a 

unique system designed, manufactured, and controlled by Boston Scientific and is not 

interchangeable with other operations. In order to have a Watchman device implanted, it can only 

be done by a physician specially trained to utilize the Watchman methodology and equipment. 

Additionally, this operation can only be performed at a hospital authorized by Boston Scientific 

for this procedure. The Watchman system is wholly unique from any other surgical correction. 

Ms. Tanner's situation was also unique in that her unique physiologic condition 

( e.g. the presence of a left atrial appendage) made her refractory to treatment by anticoagulants. 

This is not the case where Dr. Hayek was being asked to opine generally on the treatment of a 

patient with atrial fibrillation. Rather, this case involves a patient who has atrial fibrillation that is 

contraindicated for anticoagulants, whose condition could only be successfully treated with the 

Watchman implant. Dr. Hayek cannot apply his generalized knowledge of treatment for atrial 

:fibrillation to a patient who specifically requires this specialized treatment with a Watchman 

61 Id. at footnote 11 (emphasis added). 
62 Id. at 567. 
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implant- an operation he is not trained by education or experience to perform. Thus, the decision 

of Walker v. Sharma is factually distinguishable from the operation at issue, and Petitioners have 

overstated its holding and its applications to the facts at hand. 

The simple facts are that Dr. Hayek has never been trained or educated on how to 

surgically implant a Watchman device. He is not privileged at a hospital that has been authorized 

by Boston Scientific to perform this operation, and he has not performed this operation himself. 

The Circuit Court properly exercised its inherent gatekeeping discretion and concluded that Dr. 

Hayek did not meet the minimal qualifications to author a rule-compliant screening certificate of 

merit. 

c. Petitioners did not correct the deficiencies of their screening certificate of 
merit prior to the expiration of the statute of limitations. 

The statute of limitations on Petitioners' potential cause of action expired - at the 

latest - on August 9, 2020.63 The only certificate of merit produced by Petitioners was produced 

on June 9, 2020. 64 Petitioners did not produce a corrected certificate of merit, even after 

Respondent provided notice of Dr. Hayek's lack of qualifications by correspondence dated 

June 10, 2020 and June 22, 2020.65 Petitioners did not produce a corrected certificate of merit 

prior to the trial court's hearing on Respondent's motion to dismiss, which was held on December 

4, 2020. Consequently, the trial court ruled that the Petitioners failed to produce a rule-compliant 

screening certificate of merit prior to the expiration of the statute of limitations on August 9, 2020, 

63 See full argument regarding the calculation of the statute oflimitations deadline set forth in Reply 
in Support of Motion to Dismiss of Defendant Dr. Bryan Raybuck at App. 115. 

64 Supplemental App. 2, ,r 6; see Screening Certificate of Merit at App. 42 - 43. 
65 Counsel for Respondent also spoke with Petitioners' counsel at length during a telephone call on 

June 19, 2020 to explain why their certificate of merit did not pass muster under the MPLA. App. 46. 
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and correctly ruled that Petitioners' complaint failed to state a claim upon which relief might be 

granted. 

II. The Circuit Court was not required to apply a "clearly frivolous standard of proof' 
to judge the sufficiency of Petitioners' screening certificate of merit because this 
"standard of proof' does not exist in the MPLA or the interpreting case law. 

The "clearly frivolous standard of proof' referenced by Petitioners in their second 

assignment of error is Petitioners' own creation, unsupported by the code or interpreting case law, 

and the Circuit Court was not required to apply any such standard when viewing Petitioners' 

insufficient certificate of merit. This Court has never created such a standard in MPLA cases, nor 

has the Court required such a standard be applied under these circumstances. Even more 

significantly, in applying this Court's actual precedential legal guidance, it is clear that Petitioners 

did not act in good faith to correct the deficiencies of their certificate of merit when they were put 

on express notice of the same. Thus, Petitioners' second assignment of error has no merit and fails 

to save their claim from the Circuit Court ' s correct legal ruling below. 

a. There is no "clearly frivolous standard of proof' to be applied in reviewing 
Petitioners' defective certificate of merit. 

This Court set the standard for evaluating pre-suit filings under the MPLA with its 

decision in Hinchman v. Gillette, which was decided on the trial court's dismissal of a claim for 

an insufficient certificate of merit.66 This Court crafted several syllabus points which govern the 

review ofMPLA pre-suit filings: 

2. Under W. Va. Code, 55-7B-6 [2003] the purposes of 
requiring a pre-suit notice of claim and screening certificate of merit 
are (1) to prevent the making and filing of frivolous medical 
malpractice claims and lawsuits; and (2) to promote the pre-suit 
resolution of non-frivolous medical malpractice claims. The 

66 217 W. Va. 378, 618 S.E.2d 387 (2005). 
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requirement of a pre-suit notice of claim and screening certificate of 
merit is not intended to restrict or deny citizens' access to the courts. 

3. Before a defendant in a lawsuit against a healthcare provider 
can challenge the legal sufficiency of a plaintiffs pre-suit notice of 
claim or screening certificate of merit under W. Va. Code, 55-7B-
6 [2003], the plaintiff must have been given written and specific 
notice of, and an opportunity to address and correct, the alleged 
defects and insufficiencies. 

4. Under W. Va. Code, 55-7B-6 [2003], when a healthcare 
provider receives a pre-suit notice of claim and screening certificate 
of merit that the healthcare provider believes to be legally defective 
or insufficient, the healthcare provider may reply within thirty days 
of the receipt of the notice and certificate with a written request to 
the claimant for a more definite statement of the notice of claim and 
screening certificate of merit. The request for a more definite 
statement must identify with particularity each alleged insufficiency 
or defect in the notice and certificate and all specific details 
requested by the defendant. A claimant must be given a reasonable 
period of time, not to exceed thirty days, to reply to a healthcare 
provider's request for a more definite statement, and all applicable 
periods of limitation shall be extended to include such periods of 
time. 

5. Under W. Va. Code, 55-7B-6 [2003], the making of a 
request for a more definite statement in response to a notice of claim 
and screening certificate of merit preserves a party's objections to 
the legal sufficiency of the notice and certificate as to all matters 
specifically set forth in the request; all objections to the notice or 
certificate's legal sufficiency not specifically set forth in the request 
are waived. 

6. In determining whether a notice of claim and certificate are 
legally sufficient, a reviewing court should apply W. Va. Code, 55-
7B-6 [2003] in light of the statutory purposes of preventing the 
making and filing of frivolous medical malpractice claims and 
lawsuits; and promoting the pre-suit resolution of non-frivolous 
medical malpractice claims. Therefore, a principal consideration 
before a court reviewing a claim of insufficiency in a notice or 
certificate should be whether a party challenging or defending the 
sufficiency of a notice and certificate has demonstrated a good faith 
and reasonable effort to further the statutory purposes.67 

67 Hinchman at Syl. Pts. 2, 3, 4, 5, and 6. 
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At no point in any of the foregoing syllabus points did this Court create a "clearly 

frivolous standard of proof' for reviewing pre-suit filings under the MPLA. Nor has this Court 

created any such standard in its other jurisprudence considering the requirements of the MPLA. It 

simply does not exist. 

What this Court has said is that trial courts are required to apply the statutory 

language of West Virginia Code § 55-7B-6, while recognizing that one of the purposes of the 

screening certificate of merit is to "prevent[] the making and filing of frivolous malpractice 

claims ... "68 The Court did not say that the trial court was required to conclude that the substance 

of a screening certificate of merit was "clearly frivolous" before deeming it disqualified under the 

statutory language. Nor did this Court establish a "standard of proof' that must be applied to judge 

the sufficiency of a screening certificate of merit. Petitioners' argument - that the only 

circumstance that justifies dismissal for a deficient screening certificate of merit is where "the suit 

[is] clearly frivolous ... "69 - simply is not accurate, and it was not error for the Circuit Court to fail 

to apply this non-existent "standard of proof' in its decision below. 

b. Petitioners failed to demonstrate good faith in complying with the pre-suit 
screening requirements of the MPLA. 

Petitioners' argument ignores this Court's corollary instruction that a "principal 

consideration" under these circumstances is "whether a party challenging or defending the 

sufficiency of a notice and certificate has demonstrated good faith and reasonable effort to 

68 Hinchman at Syl. Pt. 6. Respondent is not required to demonstrate that Dr. Hayek's screening 
certificate of merit was "clearly frivolous" in order to secure a dismissal; however, if such a standard were 
to be applied, Dr. Hayek's opinions would easily be deemed to be frivolous given his lack of training on 
the subject, his admission that he did not have foundational imaging studies necessary to offer an opinion, 
and the black-and-white factual inaccuracies of his screening certificate of merit which underscore his lack 
of credibility in offering these criticisms. 

69 Petitioners' Brief at 22. 
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further the statutory purposes [of the MPLA]."70 As demonstrated herein, Petitioners have failed 

to act in compliance with the statutory purposes of the MPLA during this litigation. The failure to 

comply with the mandatory, jurisdictional requirements of the MPLA is further justification for 

the trial court's decision below. 

Petitioners cannot dispute the fact that they filed their complaint without providing 

Dr. Raybuck with the mandatory notice pleadings required by West Virginia Code § 55-7B-6. 

Petitioners did not provide Dr. Raybuck with any screening certificate of merit prior to the filing 

of their complaint - let alone the deficient opinions of Dr. Hayek provided belatedly after the 

complaint was filed in Monongalia County.71 Petitioners unilaterally disregarded the clear and 

unambiguous language of the MPLA, which requires a screening certificate of merit be provided 

to each and every healthcare provider prior to the filing of suit. Petitioners provided Dr. Raybuck 

with a notice of claim on April 17, 2020.72 Petitioners filed their complaint on May 18, 2020.73 It 

was not until June 9, 2020 that Petitioners provided Dr. Raybuck with the defective "Certificate of 

Merit" authored by Dr. Hayek.74 There can be no good faith where a party expressly disregards 

the unambiguous statutory requirements in such a manner. 

This error was compounded by Petitioners' failure to correct the patently obvious 

deficiencies of Dr. Hayek's certificate of merit when they could have done so in a timely manner 

prior to the running of the statute oflimitations. Consistent with this Court's directive in Hinchman 

70 Hinchman at Sy!. Pt. 6 (emphasis added). 

71 Supplemental App. 2, ,r 5; see also, Certified Docket for Case No. 20-C-136 at App. 170. 

72 Supplemental App. 2, ,r 4. 

73 Id. at ,r 5. 

74 Id. at ,r 6. 
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v. Gillette, Respondent notified Petitioners of the defects of their certificate of merit on multiple 

occasions. 

First, by letter dated June 10, 2020, Respondent expressly notified Petitioners of 

the objections to Dr. Hayek's qualifications to comment on Dr. Raybuck's operation: 

In short, Dr. Hayek's Screening Certificate of Merit fails to satisfy 
the mandatory jurisdictional pre-requisites of the MPLA because it 
does not confirm that Dr. Hayek has specific education, training, and 
experience in performing the placement of the Watchman device to 
seal a left atrial appendage occlusion. After reviewing Dr. Hayek's 
curriculum vitae and available information online, I have been 
unable to find any confirmation that he has ever performed this 
specific procedure which is the center of Ms. Tanner's 
allegations. To the extent that Dr. Hayek has not operated to 
place a Watchman device in the context of a left atrial 
appendage occlusion, he does not possess the qualifications 
necessary to provide expert testimony on the applicable 
standard of care under West Virginia Code § 55-7B-7 and Rule 
702 of the West Virginia Rules of Evidence. 

Pursuant to Hinchman, this pre-suit objection procedure was 
specifically established to give you "an opportunity to address 
and correct" the defects and insufficiencies with respect to your 
pre-suit submissions. See Hinchman, 618 S.E.2d at 394. You 
should consider this correspondence to be a written request that you 
correct your deficient Certificate of Merit in a timely manner prior 
to the expiration of the statute of limitation. More specifically, we 
ask that you confirm whether or not Dr. Hayek has: 
(1) operated with the Watchman device previously; (2) the 
number of such operations he has participated in; and (3) the 
date and location of any training that he received on the 
Watchman device. This correspondence should be considered a 
precursor to a motion to dismiss if you persist in pursuing this 
legally defective claim against Dr. Raybuck or his employer, 
WVUBOG. 

If these objections and deficiencies are not timely corrected prior to 
the expiration of the statute of limitations, we will move for the 
dismissal of any Complaint filed by you for failure to comply with 
the requirements of West Virginia Code § 55-7B-6, et seq., and for 
failure to state a claim against Dr. Raybuck and/or WVUBOG. 
Additionally, I have been authorized to seek our fees and costs 
associated with any further action if we do not receive a 
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comprehensive response to this correspondence prior to the filing of 
any Complaint.75 

Respondent followed this written correspondence with a lengthy telephone call 

with Petitioners' counsel on June 19, 2020, wherein counsel went over in detail the reasons why 

the MPLA requires Petitioners to have a pre-suit expert who has actually trained in the procedure 

being criticized. 76 

After this telephone conference, Respondent again memorialized all of the defects 

of the certificate of merit and the reasons why Petitioners had not satisfied the pre-suit screening 

requirements of the MPLA in correspondence dated June 22, 2020:77 

As previously stated in the Hinchman objection letter, your 
certifying expert, Dr. Emil Hayek, is not qualified by education, 
training, or experience to opine on any aspect of the Watchman 
procedure, as he is not trained in this procedure and has never 
actually performed the procedure. Dr. Hayek is not listed on the 
Watchman University training site maintained by Boston Scientific, 
which is the company that manufactures the Watchman device. Nor 
can we identify any affiliation between him and a hospital 
authorized to perform this procedure. 

*** 

As clearly demonstrated above, Dr. Hayek does not meet any of the 
requirements necessary to offer the opinions stated in his Screening 
Certificate of Merit. Each of these opinions lacks the foundational 
education, training, and experience necessary to offer accurate 
statements of the standard of care. This is evidenced by the fact that 
many of Dr. Hayek's allegations are blatantly contradicted by the 
black-and-white medical records. Consistent with our prior 

75 Correspondence dated June 10, 2020, App. 44 - 45 (emphasis added). 
76 Correspondence dated June 22, 2020, App. 46 - 86. 
77 While the merits of Dr. Hayek's opinions are outside the scope of a 12(b )(6) review, the fact that 

Respondent was required to go through and point out the indisputable, black-and-white factual inaccuracies 
of Dr. Hayek's opinions underscores his lack of qualifications to comment upon Dr. Raybuck's course of 
treatment. 
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Hinchman correspondence, we object to Dr. Hayek's qualifications 
in the context of the pre-suit notice served on Dr. Raybuck.78 

Despite having the notice necessary to correct the patently obvious deficiencies of 

their pre-suit notice documents, Petitioners simply refused to do so. Rather than retaining a cardiac 

surgeon who had at least trained in implanting a Watchman device, Petitioners did not inform 

themselves on whether their theory of causation was even possible, let alone plausible. The record 

is clear - Petitioners did not consult with a Watchman-trained surgeon to determine whether Dr. 

Raybuck's surgical technique was consistent with the standard of care for a cardiac surgeon 

performing this specialized operation. The Circuit Court correctly determined that the screening 

certificate of merit authored by Dr. Hayek did not pass muster under the clear language of the 

MPLA. 

c. Dr. Raybuck did not deprive Petitioners from access to records necessary to 
secure an adequate screening certificate of merit. 

In their brief, Petitioners argue that "[a]t the time the Petitioners' complaint was 

dismissed, the Petitioners' counsel were still in the process of securing complete medical records 

including imaging studies which were requested of Respondent and his agents but had not been 

produced . . . . The imaging studies were not produced to the Petitioners pre-suit despite requests 

for the materials."79 Petitioners go on to argue that "[i]t was impossible for the Petitioners to 

secure the kind of medical opinions demanded by the defendant without transesophageal 

echocardiograms and that information was not produced despite requests for the materials from 

the respondent and his agents."80 Petitioners argue that Respondent and the Court were both aware 

18 Id. 

79 Petitioners' Brief at 20 (emphasis added). 
80 Id. at 21 (emphasis added). 
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that Petitioners were unable to obtain these imaging studies at the time that the complaint was 

dismissed. 81 

Dr. Raybuck, as a practicing physician at Ruby Memorial Hospital, does not have 

possession, custody, or control over completed imaging studies such that he would be legally 

permitted to reproduce the same for production, even if a patient such as Rita Tanner requested 

the same. All medical records production is handled exclusively through West Virginia University 

Hospitals, Inc., as the entity that owns the electronic medical record. Even assuming that Dr. 

Raybuck had the ability to reproduce completed imaging studies, any such production would be a 

breach of the operating agreement governing the electronic medical record system in place through 

West Virginia University Hospitals, Inc. 

More significantly, undersigned counsel has verified that her file does not contain 

any communication from Petitioners' counsel directed to her or to Dr. Raybuck requesting 

production of these records. Undersigned counsel communicated with Petitioners' counsel 

following the filing of Petitioners' brief, in a good faith effort to confirm that no such production 

request was made to her or to Dr. Raybuck during the litigation of this claim. It is undersigned 

81 Id. at 20. Petitioners raised this argument for the first time in their response brief filed December 
2 , 2020, wherein they argued that "[t]he plaintiff is in the process of securing complete medical records 
including imaging studies which were requested by plaintiff but to date have not been produced." App. 87 
- 108 (emphasis added). Petitioners did not reference any requests directed to Dr. Raybuck or his counsel 
at this time. Id. Believing this passage to be a reference to requests potentially made to the institutions 
who were a party to the case, undersigned counsel made clear in her Reply brief to the Circuit Court that 
"West Virginia University Board of Governors does not control the Epic-system medical records generated 
at West Virginia University Hospitals, Inc. and is not in charge ofresponding to medical records requests. 
Consequently, WVUBOG did not deprive Plaintiff any records apparently requested." App. at 114. 
W VUH was separately represented by other counsel. Petitioners did not make this argument before the 
Circuit Court in oral argument on December 4, 2020. App. at 119 - 143. 
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counsel's understanding that Petitioners are not asserting that Dr. Raybuck or his counsel in any 

way attempted to obstruct Petitioners' access to the complete medical record.82 

Upon review of the record before the Court, several things are clear. To the extent 

that Dr. Hayek believed he needed these imaging studies to form an opinion on Dr. Raybuck's 

operation, it was incumbent upon him to report that to Petitioners immediately, rather than 

authoring an invalid certificate of merit - again, underscoring his lack of qualifications to offer his 

purported opinions, which were apparently baseless even at the time he signed the certificate of 

merit. When Petitioners later discovered that "[i]t was impossible for [them] to secure the kind of 

medical opinions demanded by the defendant without transesophageal echocardiograms ... ,"83 it 

was necessary for Petitioners to take the steps to obtain this imaging study from West Virginia 

University Hospitals, Inc., the legal owner of the medical record. 

Because Respondent is not privy to Petitioners' efforts to obtain medical records 

from West Virginia University Hospitals, Inc., he cannot answer as to why Petitioners were unable 

to obtain the imaging study at issue. However, the record is clear that Respondent has not 

obstructed Petitioners' efforts to obtain Ms. Tanner's medical records.84 

III. Petitioners' complaint failed to state a claim for relief under the theory of res ipsa 
loquitur, and the Circuit Court appropriately dismissed the complaint under Rule 
12(b )(6) of the West Virginia Rules of Civil Procedure. 

82 Had such a request been made, undersigned counsel's standard response would be to direct 
Petitioners' counsel to West Virginia University Hospitals, Inc. as the legal custodian of the electronic 
medical record. 

83 Petitioners' Brief at 21. 
84 Petitioners refer to "gamesmanship" and "gotcha justice" in their appellate brief to characterize 

Respondent's legal arguments. Petitioners' Brief at 21 - 22. However, counsel for Respondent 
corresponded with Petitioners' counsel twice and also spoke with counsel via telephone to express in clear 
and unambiguous terms the reasons why Petitioners' certificate of merit was insufficient. At no point was 
there ever any attempt to hide the ball. Rather, Petitioners chose their own course by refusing to 
acknowledge and correct their error of selecting an unqualified physician to review the case. For Petitioners 
to now make these claims is disingenuous, at best. 
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The allegations of Petitioners' complaint sound solely in medical malpractice, e.g., 

the appropriate surgical technique for implanting a Watchman device, utilizing Boston Scientific's 

medical equipment for implantation. This case does not involve a retained surgical instrument 

discovered after the fact of surgery. More than one inference can be drawn from the circumstances 

of this case where Dr. Raybuck has consistently maintained his operation was free of negligence 

and the premature device deployment was the result of device and/or equipment failure. 

Petitioners' complaint, thus, failed to state a claim for relief under the theory of res ipsa loquitur, 

and the trial court properly rejected this theory as one that would excuse Petitioners from the 

requirement of producing a rule-compliant certificate of merit. 

a. Petitioners' characterization of their claim as one arismg under res ipsa 
loquitur does not preclude the application of the MPLA. 

As a preliminary matter, this Court has instructed that "[t]he failure to plead a claim 

as governed by the [MPLA ... ] does not preclude application of the Act. Where the alleged tortious 

acts or omissions are committed by a healthcare provider within the context of the rendering of 

'health care' ... , the Act applies regardless of how the claims have been pled."85 "'[H]ealth care' 

is defined as 'any act or treatment performed or furnished, or which should have been performed 

or furnished, by any health care provider for, to or on behalf of a patient during the patient's 

medical care, treatment or confinement. "'86 

Petitioners' complaint defines Dr. Raybuck as a "health care provider,"87 defines 

Ms. Tanner as a "patient," 88 and describes the treatment at issue to include the work-up and 

85 Syl. Pt. 4, Blankenship v. Ethicon, Inc., 221 W. Va. 700,656 S.E.2d 451 (2007). 

86 Id. at Syl. Pt. 5. 
87 App. 13 - 25 at 110. 
88 App. 13 - 25 at 111. 
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recommendation resulting in the operation to place a Watchman device. 89 Petitioners then pied 

Count II: Doctrine of Res Jpsa Loquitur, using verbatim language from the MPLA defining 

negligence in the provision of healthcare: 

23. As treating health care providers of the plaintiff, Rita 
Tanner, the defendants, owed the plaintiff, Rita Tanner, a duty to 
exercise the degree of care, skill and learning required or 
expected of reasonable, prudent health care providers in the 
profession or class to which the health care providers belong 
acting in the same or similar circumstances. 

24. The Watchman LAAC device implant and surgical 
procedure was under the exclusive control and management of the 
defendants. 

25. The plaintiff, Rita Tanner, was not at fault for the Watchman 
LAAC device implant being placed in, left in, and/or found in her 
heart, specifically, her left ventricle. 

26. As treating health care providers and/or facility of the 
plaintiff, Rita Tanner, the defendants owed the plaintiff, Rita 
Tanner, a duty to exercise the degree of care, skill and learning 
required or expected of reasonable, prudent health care 
providers in the profession or class to which the health care 
providers belong acting in the same or similar circumstances. 

27. A Watchman LAAC device implant is not left in the heart of 
a surgical patient such as plaintiff, Rita Tanner, in the absence of the 
exercise of due care by the defendants. 

28. The defendants and their employees, representatives and/or 
agents did breach the applicable duty owed to the plaintiff, Rita 
Tanner, by failing t_o exercise that degree of care, skill and 
learning required or expected of reasonable, prudent health 
care providers and facilities in the profession or class to which 
the health care providers or facilities belong acting in the same 
or similar circumstances. 

89 App. 13 - 25 at ,r,r 14 - 19. 
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29. As a direct and proximately [sic] result of the defendants' 
failure to exercise due care, the plaintiff, Rita Tanner, suffered 
injuries and damages ... 90 

The language of Count II of Petitioners' complaint quotes the elements of proof 

required to state a claim for medical malpractice under West Virginia Code § 55-7B-3. Petitioners' 

complaint uses this language because this is a medical malpractice action. As argued herein, res 

ipsa loquitur cases are about exclusive control over an instrumentality, and Petitioners could not 

allege exclusivity of control by Dr. Raybuck, which condemns their attempted claim. Regardless 

of how Petitioners title their putative cause of action, this Court has made it abundantly clear that 

medical professional liability cases will be viewed under the framework of the MPLA, which the 

Circuit Court correctly applied in this case. 

b. Device failure is an alternative explanation as to why Dr. Raybuck was unable 
to successfully implant the Watchman device; thus, Petitioners' complaint 
failed to state a res ipsa loquitur theory upon which relief could be granted. 

Petitioners have attempted to invoke the doctrine of res ipsa loquitur, that is, "the 

thing speaks for itself ... " to excuse their failure to provide an adequate screening certificate of 

merit. However, in order to state a claim under res ipsa loquitur, three elements must exist: (1) the 

instrumentality that causes the injury must be under the exclusive control and management of the 

defendant; (2) the plaintiff must be without fault; and (3) the injury must be such that in the 

ordinary course of events, it would not have happened had the one in control of the instrumentality 

used due care.91 

90 App. 13 - 25 at ,r,r 23 - 29 ( emphasis added). 
91 Foster v. City of Keyser, 202 W. Va. 1, 16,501 S.E.2d 165, 180 (1997). 
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This Court rejected the theory of res ipsa loquitur in a medical malpractice case 

involving the placement of a sterilization band on a patient's fallopian tubes in Farley v. 

Meadows: 92 

The doctrine of res ipsa loquitur cannot be invoked where the 
existence of negligence is wholly a matter of conjecture and the 
circumstances are not proved, but must themselves be presumed, or 
when it may be inferred that there was no negligence on the part of 
the defendant. The doctrine applies only in cases where 
defendant's negligence is the only inference that can reasonably 
and legitimately be drawn from the circumstances. 93 

In rejecting the plaintiffs theory of res ipsa loquitur, the Farley Court analyzed the facts of the 

case as follows: 

When a surgical sponge or scalpel shows up in the chest of a veteran 
of open heart surgery, the only inference that can be drawn is that 
the foreign object was left in the chest from the surgery . . . we 
cannot conclude that the band was applied improperly to the tube. 
It is entirely possible that Dr. Meadows performed the operation 
flawlessly, but that the band came off naturally .... Thus, it would 
be entirely reasonable to infer that the band was correctly 
applied to Ms. Farley's right fallopian tube, but that it came off 
soon thereafter ... Clearly, then, that Dr. Meadows negligently 
performed the tubal ligation is not the only inference we can 
draw from the facts. Thus, the doctrine of res ipsa loquitur 
cannot apply to this case ... Ms. Farley needed to prove medical 
malpractice by means of expert medical testimony.94 

The Circuit Court properly concluded that Petitioner's complaint did not state a 

legally cognizable res ipsa loquitur claim because Dr. Raybuck has consistently denied negligent 

technique in performing this operation.95 As noted by the Farley Court, a medical device can 

92 Farley v. Meadows, 185 W. Va. 48,404 S.E.2d 537 (1991). 
93 Id., Syl. Pt. 2 (quoting Syl. Pt. 5, Davidson's Inc. v. Scott, 149 W. Va. 470, 140 S.E.2d 807 

(1965)) (emphasis added). 
94 Id., 185 W. Va. at 50 (emphasis added). 
95 See, e.g., Motion to Dismiss of Defendant Dr. Bryan Raybuck at App. 29, 37 - 39. 
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clearly malfunction for reasons other than operator error. Dr. Raybuck has consistently argued 

that "the device failed" and that "due care can be used in this type of complex medical procedure 

and still require retrieval of the Watchman device. Retrieval of the device alone does not prove 

negligence or want of professional skill." 96 Where, as here, the physician does not exercise 

exclusive control over the instrumentality because the instrumentality itself may be defective, a 

claim under res ipsa loquitur does not lie, and Petitioners were required to present testimony from 

a MPLA-qualified expert in support of their theory of medical professional negligence. The 

Circuit Court properly rejected Petitioners' attempt at an end-run around the screening certificate 

of merit requirement, and Petitioners' third assignment of error must be rejected in favor of 

affirming the decision below. 

CONCLUSION 

Petitioners' attempts to find error with the Circuit Court' s decision are wholly 

without merit. The Circuit Court applied the black-letter law of the Medical Professional Liability 

Act to conclude that Petitioners failed to provide a valid screening certificate of merit prior to the 

filing of their complaint and prior to the expiration of the statute of limitations. The Circuit Court 

did not abuse its discretion in judging the sufficiency of the screening certificate of merit produced 

after the complaint was filed. For these reasons, Petitioners failed to state a claim upon which 

relief could be granted, and the Circuit Court properly dismissed their complaint with prejudice. 

Respondent Dr. Raybuck respectfully requests that this Court affirm the Circuit Court's decision 

in its entirety and grant any such further relief the Court deems just and equitable. 

96 Id. 
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